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December 15,2008

Thomasenia P. Duncan
General Counsel
Federal Election Commission

* 999 E Street, N.W.
<=T Washington, D.C. 20463
HI
*T Re: Governor Sarah Palin'i Response In MUR 6105
(M

^ Dear Ms. Duncan:
O
CD Please find enclosed an original and two copies of Governor Sarah Palin's response to the
<M October 23,2008 complaint filed by Citizens for Responsibility and Ethics in Washington

("CREW") in Matter Under Review 6105.

Should you have any questions concerning this response, please feel free to contact me.

Sincerely,
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SARAH PAL1N BY

JOR RESPONSIBILITY AND ETHICS IN WASHINGTON fCRE W - y 3 P."! 5 13
SiS P UIN

INTRODUCTION

Apparently in hopes of adding to the pre-election media frenzy surrounding this year's
presidential election, CREW filed a complaint with the Federal Election Commission
("Commission*1) claiming that the Republican National Committee's ("RNC") purchase of
campaign apparel during the 2008 general election caused Governor Sarah Palin to violate

2 federal campaign finance law. The complaint produced the publicity that CREW desired but has
«q- no legal basis. Governor Palin did not violate federal law because the RNC's purchase of
•-I campaign apparel did not convert any candidate's campaign funds to "personal use" under 2
*? U.S.C. § 439a and 11 C.F.R. § 113.2, making the purchase entirely permissible. The
™ Commission should therefore find no reason to believe that a violation occurred and should
^ dismiss this Matter.
O
C&
«N STATEMENT OF FACTS

Sarah Palin is the Governor of the State of Alaska. She was selected on September 4,
2008 as the Republican Party's vice-presidential nominee for the 2008 general election, and
during the time in question was a candidate for that office.

During the 2008 general-election period, the Republican National Committee ("RNC"), a
national party committee under 11 C.F.R. § 100.13, purchased campaign apparel with RNC
funds. These items were provided to Governor Palin and her family for campaign-related use
during the term of Governor Palin's vice-presidential candidacy. They were promptly returned to
the RNC after the 2008 general election. Because these items were for campaign use, the RNC
counted the purchases against its $19.1 million limit on coordinated party expenditures related to
the McCain-Palin Campaign. The RNC properly reported these purchases as coordinated party
expenditures in its disclosure reports filed with the Commission.

On October 23,2008, CREW filed a complaint with the Commission that generated this
Matter.

ARGUMENT

Governor Palin did not violate federal law because the RNC's purchase of campaign
apparel did not convert any candidate's campaign funds to "personal use." The Federal Election
Campaign Act of 1971, as amended ("FECA") states that a "contribution or donation... shall
not be converted by any person to personal use."1 "Personal use" is specifically defined under
Commission regulations as:

12 U.S.C. 5 439t(bXl). Ste aboil C.FJL § H3J(e).



[A]ny use of funds in a campaign account of a present or former candidate to fulfill a
commitment, obligation or expense of any person (hat would exist irrespective of the
candidate's campaign or duties as a Federal officeholder?

The RNC's purchase of campaign apparel was thus well outside of this "personal use"
prohibition's scope because (1) the funds used were not "in a campaign account of a present or
former candidate" and (2) the need to purchase campaign apparel for temporary use by Governor
Palin and her family during the campaign did not exist 'Irrespective" of Governor Palin's vice-
presidential candidacy. CREW's allegation that Governor Palin violated federal law by using the
RNC's campaign apparel is therefore baseless.

O

17 1. Candidate Campaign Funds Were Not Converted to "Personal Use" Because the
IjJ RNC DM Not Use Fnndi "In a Campaign Aeconnt of a Present or Former
rg Candidate99 to Purchase Campaign Apparel

^ CREW wrongly asserts that the '•personal use" prohibition applies to the RNC's party-
& committee funds. FECA states that the prohibition only affects the use of Mcontribution[s]
^ accepted by a candidate and any other donatJon[g] received by an individual as support for

activities of the individual as a holder of Federal office."3 As mentioned, Commission
regulations further clarify that only the use of funds "in a campaign account of a present or
former candidate" can violate the "personal use" ban.4 In fact, the Commission promulgated a
wholly separate provision to govern payments "by any person other than [a] candidate or [a]
campaign committee."3 Under the provision, payments from non-candidate sources are limited,
not banned outright.6 The law's text and structure thus makes it apparent that the "personal u
prohibition does not apply to non-candidate sources such as party-committee funds.

The RNC did not draw upon any funds "in a campaign account of a present or former
candidate" to purchase campaign apparel. As was shown by disclosure reports filed with the
Commission, the RNC used only its own funds. The RNC appropriately counted its campaign-
apparel purchases against its coordinated party expenditure limit, but this did not transform the
RNC's funds into monies that were "in a campaign account of a . . . candidate." The
Commission's coordinated party expenditure regulations merely allowed the RNC to incur up to

211 CJML 5 113.1(g) (emphasis added).
92U.S.C.§439i{a).5toa£ro2U.S.C.H39a(b)(MAcoii^^
be converted by any penon to personal use."). The key phrase "described in subsection (a)" was omitted from
CREW's i
4 See also Fed. Election Comm'n, Advisory Opinion 1991-21 (1991), available at
httPi//aMIJiiciyaMlMp/ifldofi/199 ^"^ 1 -pdf (•*»***<£ ***** statutory af*^ regulatory prohibitioiif on
not apply to a non-candidate committee's disbursements).
sllCJrJL<113.1(gX6)
* Fed. Election Comm'n, Contribution and Expenditure Limitation* and Prohibitions: Personal Use of Campaign
Funds, 60 Fed. Reg. 7861,7871 (Feb. 9,1995) ("Section 113.1(gX6) sets out Comrnininn policy on payment! tor

expenses dial would be personal use if made by the candidate or fbectadidte'icornmitlDe^
contributions to tie candidate if made by a thud party. Coowouentty, die amount donated or expended will count
towards the person's contribution Kmna.").



S19.1 million of expenses "in connection with" the McCain-Palin Campaign and explained the
circumstances that required the RNC to count its spending against the limit.7 No provision ceded
ownership or control of RNC funds to Governor Palin or to the McCain-Palin Campaign. To the
contrary, only the RNC was authorized to "make" coordinated party expenditures during the
2008 general-election period.1 In other words, the fact that the RNC's campaign-apparel
purchases counted against its $19.1 million coordinated party expenditure limit does not change
the ultimate reality that the RNC used its own funds rather than convert monies "in a campaign
account of a present or former candidate." Because the RNC's campaign-apparel purchases
constituted payments "by any person other than [a] candidate or [a] campaign committee" they
were amount-limited and treated as in-kind expenditures.9 In the context of the RNC making
expenditures related to its vice-presidential nominee's general-election campaign, the RNC was

r* required to count its campaign-apparel purchases against its coordinated party expenditure limit.
<q- Since the total amount expended for campaign apparel was far less than the $19.1 million in
HI coordinated party expenditures allotted to the RNC, the RNC's purchases were permissible.
"3 Governor Palin therefore did not violate federal law by using the RNC's campaign apparel j
2! during the 2008 general-election period. I
T
O
CD 2. Candidate Campaign Funds Were Not Converted to "Personal Use" Because the
<N RNC's Need to Purchase Cainpalgu Apparel Did Not Exist "Irrespective" of :

Governor PaUn's Campaign

The RNC's funds were also not converted to "personal use" because the requirement for
such clothing did not exist "irrespective" of Governor Palin's vice-presidential candidacy. As
noted, the "personal use" prohibition only applies to expenses "that would exist irrespective of
the candidate's campaign or duties as a Federal officeholder."10 To give clear guidance to the |
regulated community, a 1995 Commission rulemaking produced a list of examples of these so- !
called "irrespective" expenses.11 "Clothing" is one of the listed expenses.12 The Commission !
listed clothing expenses primarily because of its concern about candidates deriving personal '
benefit from campaign-purchased attire.13 Conversely, the Commission expressly excluded from j
the list all clothing "items of de minimis value that are used in the campaign"—apparel mat j
offers a candidate little independent personal benefit during and after a campaign. :

CREW erroneously treats the inclusion of clothing on the Commission's "irrespective"
expense list as if it is conclusive evidence mat the RNC's campaign-apparel purchase was made

'See, eg., 11 C.F.R. $fi 109.20, 109.32, 109.37.
I 2 U.S.C. ft 441i(dXl); 1 1 CF.R. ft 109 J2(t).
'llC.F.R.{113.1(gX6)
10 1 1 C.FJL ft 1 13.2(e). See also 2 U.S.C. ft 439t.
II Fed Election Comm'^Cbji*r^tojianrf£«p^^
Fund*, 60 Fed. Reg. 7861, 7864 (Feb. 9. 1995) (explaining that the nood for ptovidingtbe example tilt is to guide
the regulated community).
11 11 C.FJL § H3.1(gXlX»XC).
11 Fed. Election Comm'n, Contribution and Expenditure Limitations and Prohibitions: Personal Use of Campaign

.«) Fed Iteg. 7861. 7871 (Feb. 9,1995)(î ^
* pf •••*••••

be worn it evento held for both "social and official biBrineaO. to oto Fed Election Com'n Adv. Op. 1985-22.
14 11 C.FJL 1 113.1(gXlXiXQ.



"irrespective" of Governor Palin's campaign. Such blind application of the regulation's text is
inappropriate here. The Commission did indeed list "irrespective" expense examples to clearly
and prospectively identify the types of expenses that give candidates personal benefit. But the list
should still be interpreted and applied in light of its underlying purpose: to prevent candidates
from getting personal gain.19 The Commission intended that the "personal use" prohibition apply
to clothing possessed by candidates and used by them for personal and social purposes, as well
as campaign events.

CREW asks the Commission to ignore the fact that Governor Palin received no personal
benefit from using the RNC's campaign apparel. During the two-month general-election period,
Governor Palin used the RNC's campaign apparel to perform her around-the-clock duties as the

™ Republican Party's vice-presidential nominee. After Election Day, the campaign apparel was
•q- promptly returned to the RNC. The apparel remained the property of the RNC at all times /and
,H solely served a campaign purpose during use. This situation did not raise the concerns that
*T prompted the Commission to list clothing as an "irrespective" expense example. The RNC's
™ campaign apparel was, instead, similar to an "item[] of denunimis value. ..used in the
JJ campaign" because Governor Palin derived no personal benefit from the apparel during or after
Q the 2008 general election. Like an "item[ ] of de minimis value... used in the campaign," the
on RNC's purchase of campaign apparel was not an expeiise "that would exist irrespective of the
<N candidate's campaign or duties as a Federal officeholder." Therefore, the RNC did not unlawfully

convert any candidate's campaign funds to "personal use" and Governor Palin did not violate
federal law.

CONCLUSION

Governor Palin did not violate federal law by using the RNC's campaign apparel during
the 2008 general-election period because the RNC's purchase of campaign apparel did not
convert any candidate's campaign funds to "personal use." The Commission should therefore
find no reason to believe that a violation occurred and should dismiss this Matter.

Respectfully Submitted,

19 S*€, •.*, Fed. Election Comm'n, Adviwry Opinion 1992-38 (1992), available al

compluuico fund to • genenl-electiOQ cunpeign commttoe bectuse it ̂ oonoporti with the undenymg principle of die
[public feiMieh^g] regulationO.


